IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT—CHANCERY DIVISION








)

WOLFGANG WEISS, SAMUEL KANJAMA,
)

FRED DAVIS, SAAED SIDDIQUI, STANLEY 
)

SHEN, QIANG CHEN and CHAO TAN

) 


Plaintiffs,





)          








)


v.





)
08 CH 15273








)
CITY OF CHICAGO, A Municipal Corporation,
)

Defendant..






)








)

RESPONSE TO DEFENDANT’S MOTION TO DISMISS


NOW COME plaintiffs, WOLFGANG WEISS, SAMUEL KANJAMA, FRED 

DAVIS, SAAED SIDDIQUI, STANLEY SHEN, QIANG CHEN and CHAO TAN
 

(hereafter collectively referred to as “CABDRIVERS”) by and through their attorneys, 

DONALD S. NATHAN, P.C., and in response to the motion of the defendant, CITY OF 

CHICAGO, A Municipal Corporation (hereafter “CITY”) to dismiss this cause, they 

state as follows:

THE PARTIES

CABDRIVERS are licensed by CITY under the Municipal Code and are referred to as 
Public Passenger Chauffeurs to operate taxicabs in and about the Chicago Metro area.  
See Biggs v. Bear, 51 N.E.2nd 799, 800.  Also see Railway Express ‘Agency v. Illinois 
Commerce Commission, 28 N.E.2nd 116, 118; Ex Parte Schutte, 42 S.W.2nd 252, 255. 
These licenses issued by City are considered “Licenses by Permission” for the
convenience, curiosity, entertainment, or compensation of the holders and their clients.  
The fines, rules, and regulations established by CITY are unreasonable, Southern Kansas 
State Lines Co. Vs. Public Service Commission, 11 P.2d 985, 987 and Cass Vs. State, 
61S.W.2d 500.
NATURE OF THE CASE AND FURTHER BACKGROUND
CITY has set forth what it characterizes as the “BACKGROUND” of this matter.  CITY 
would have the Court believe CABDRIVERS are primarily focused on the surcharge 
aspect of the unconstitutional ordinance that went into effect on April 28, 2008.  While 
CABDRIVERS are certainly concerned with the surcharge as having been outmoded 
before it even had been enacted and constitutionally infirm, they are also concerned with 
other aspects of the ordinance that fall constitutionally short: i.e. the section of it that 
empowers the Commissioner of the Department of Consumer Services to suspend or 
revoke CABDRIVERS licenses prior to any finding of guilt in the event felony charges 
should be brought against them; the trebling of fines for petty rule violations at 
administrative hearings before Department of Consumer Services Administrative Law 
Hearing Officers without procedural or substantive due process rights being accorded; 
and the reduction of fares for services rendered by CABDRIVERS to various suburbs 
from airports without substantive due process rights being accorded.

CITY by and through the April 28, 2008 ordinance, has caused a reverse purpose of the 
minimum wage statutes of the State of Illinois and the United States.  As part of their 
employment agreement CABDRIVERS must furnish fuel for their vehicles, commonly 
known as taxicabs that they operate on the streets and/or public highways of CITY in 

Cook County, the State of Illinois and surrounding states.  This expense, for fuel, has 
risen considerably in the last nine months without increase in licensee rates to be charged 
remuneration or consideration by CITY depriving them of property without due process.  
Rather than enact an increase in rates, CITY has enacted a surcharge to fares in its 

ordinance that is the subject of the instant litigation that provides CABDRIVERS a mere 
token income increase.  CABDRIVERS would be better off having this Honorable Court 
enjoin CITY from enforcing this ordinance enacted without due process rather than to 
have crumbs off of the plate of CITY.  
In addition, CITY, through the enactments to certain statutes by the State of Illinois and 
the United States has taken it upon itself to deprive the CABDRIVERS as a class and/or 
individually to deprive them and other taxi drivers in and about the City of Chicago of the 

right to due process and confrontation contrary to the Constitutions of the U.S. and the 
State of Illinois in the course of its Administrative Hearings..  Specifically they do not 
allow or follow the demand of confrontation and cross-examination of witnesses and the 
further expansion of deprivation by not allowing the issuance of Witness Subpoenas 
and/or Subpoenas Duces Tecum without approval of the Hearing Officer at the time of 
the scheduled hearing.  Motions for the production of witnesses and evidence in lieu of 
hearsay evidence is routinely cast aside without explanations and justifications on the 
record .  The Hearing Officers of the City of Chicago routinely deny these rights without 
explanation on the record written or recorded.  Written decisions and written fact findings 
are routinely skipped over or denied when requested making an appeal almost fruitless 
and/or impossible.

CABDRIVERS have retained attorneys and elected certain representatives of a labor organization known as United Taxidrivers Community Council (UTCC) to represent them in negotiations with the City for a raise in income.  CITY by and through its elected officials has refused to have anything to do with these representatives contrary to its duty as elected officials thus controlling the maximum amount of income received by the employees or licensee CABDRIVERS.  The elected officials of CITY have enacted an unreasonable ordinance which took effect April 28, 2008, which effectively decreased the income of CABDRIVER licensees depriving them of income and property without due process.  The elected officials of the City have enacted an ordinance putting forth unreasonable fines for violations of said ordinances without due process procedures and contrary to the Constitutions of the State of Illinois and the United States and findings of federal and state courts.  Those fines are levied upon CABDRIVER employees without regard to due process and an unfair procedure, code of evidence, benefit of a jury, or right of confrontation of witnesses and the admission of third party hearsay evidence without justification or explanation.  In addition in this unfair and unreasonable economic situation forced upon CABDRIVERS by CITY, these fines are truly beyond harsh and cruel punishment contrary to 8th Amendment rights.

While appointing so called administrative judges/hearing officers the Commissioner of the Department of Consumer Services made the statement that the wages of the so-called judges/hearing officers would be paid by the licensees who operate taxicabs making the hearing process an unfair and prejudicial forum and thus set the agenda and goals of the investigative officers and hearing officers of CITY, contrary to fairness and impartiality.
Further the ordinance allows for summarily suspension or revocation of an employee’s license for an alleged violation of a felony statute without an emergency hearing depriving said employee of due process and living.  Felonies by nature are not always life threatening violations.  By the wording of the ordinance, CITY has said the licensee is guilty without trial obscuring the basic right of the Citizen of the United States which says the individual is innocent until proven guilty beyond a reasonable doubt.  The license is not for the cold storage of fish in an inoperable refrigeration unit and cannot be removed without due process.

CABDRIVERS recognize that there is no legal remedy here  and they seek an injunction accordingly and an order to restrain CITY from enforcing fines as proposed in the new ordinance that took effect April 28, 2008, at least until an amicable resolution can be reached.  This will allow for the rights of CABDIRIVERS to be observed and adhered to 
and not to decrease there earnings without due process.
LEGAL STANDARD
The legal standard set forth by CITY is essentially correct.  However, CABDRIVERS 
take the position that a cause of action has been stated in their Amended Petition.  In the 
event the Court should disagree and feel that their allegations of constitutional infirmity 

have not been sufficiently set forth, CABDRIVERS would seek leave to file a Second 
Amended Petition to so allege the many constitutional failings of the ordinance.

ARGUMENT

The first allegation in CABDRIVERS 1st Amended Petition states that they are subject to 
ordinances enacted by CITY that are unreasonable, capricious, arbitrary and confiscatory 
restraints in trade that are unconstitutional.  CABDRIVERS state secondly that the 

situation is of an emergency nature because the cost of fuel keeps spiraling out of control.  

Thirdly, they state that the cost of living and food coupled with the cost of doing business 

is spiraling upwards out of control.  CABDRIVERS assert they have appeared before the 

CITY council transportation committee and testified for a fare increase even going so far 

as to beg for dispensation only to be turned aside in favor of a token surcharge added to 

their meter rates.  CITY has refused to recognize or negotiate with labor groups 

representing CABDRIVERS before the various CITY commissions and before the CITY 

council.  And the Constitutions of both the State of Illinois and United States both allow 

for the petitioning the Courts for redress and grievances yet CITY would have the Court 

here believe CABDRIVERS do not have this right and that they are rolling in money.
Instead of increasing fares, CITY has enacted a surcharge which when compared to the 

rising costs of living and fuel is confiscatory, unfair and unreasonable.  CABDRIVERS 

do not deny the existence of a Home Rule situation.  Rather, they are alleging violations 

of the Constitutions of the State of Illinois and the United States by CITY, a Home Rule 

entity while enforcing its ordinances.
The right to due process is guaranteed in this country, and that includes the Right of 
Confrontation.  It has been said: “In almost every setting where important decisions turn 
on questions of fact, due process requires an opportunity to confront and cross-examine 
adverse witnesses” Goldberg v. Kelly, 90 S. Ct. 1`011 (1970).  The Supreme Court has 
held that when a person is brought before a state investigatory body which can make a 
finding that he is guilty of a crime, “due process requires the commission to afford a 
person being investigated the right to confront and cross-examine the witnesses against 
him, subject only to traditional limitation on these rights”.  Jenkins v. McKeithen, 90 S. 
Ct. 35.  Administrative hearing officers conducting evidentiary hearings and making 

judicial findings of rules and regulations of the Department of Consumer Services, 

routinely allow hearsay and anonymous testimony contrary to the requirements of the 

Confrontation Clause and Due Process Rights of the accused.  These abused standards 

lead to fines that have now been trebled under the ordinance that CABDRIVERS seek to 

have enjoined.   
Counsel for CITY would paint CABDRIVERS petition as seeking an injunction without 

expressing constitutional infirmity.  But the ordinance under consideration falls so far 

short of constitutional muster that whether reference to its infirmities are made or not, it 

cannot meet the standard that would justify upholding it.  It is in derogation of the rights 

of CABDRIVERS to due process in multiple regards.  It is in restraint of trade.  It is in 

violation of the right of CABDRIVERS to confrontation of witnesses against them.  It is 

in violation of the 8th Amendment right not to have cruel and unusual punishment meted 

out against them for minor rule and regulation infractions.   

Moreover, CABDRIVERS can slavishly make reference to each of the constitutional 

infirmities of the ordinance under consideration in a Second Amended Petition, but to 

what end?  The Court already understands the problems with the ordinance, and it serves 

no good purpose to have to file yet more paper to say what all involved already 

understand.


WHEREFORE, CABDRIVERS pray the motion of CITY to dismiss their 

Amended Petition for Injunctive Relief be denied with CITY to join issue.








______________________________







DONALD S. NATHAN

Donald S. Nathan

DOANLD S. NATHAN, P.C.

FOUR ELM CREEK DRIVE, #417

ELMHURST, IL 60126

630-758-1500

#35031

